ALABAVA DEPARTMENT OF REVENUE
REVENUE RULI NG 97- 006

Thi s docunent nmay not be used or cited as precedent. Ala. Code
840- 2A-5(a) (1993 Repl acenent Vol une).

TO
FROM Assi stant Conmm ssioner of Revenue
Al abama Departnent of Revenue
DATE: June 18, 1997
RE: Applicability of rental tax to the options

outlined in Taxpayer's request.

| SSUES AND FACTS

The facts as represented by Requestor are as foll ows:

Bank "A" proposes to create a business unit within the bank
that wll own and | ease autonobiles. GCenerally, custoners for new
autonobiles will be referred by dealers to Bank "A'. The custoner
wi |l arrange for the purchase of an autonobile fromthe deal er, but
i nstead of purchasing the vehicle, Bank "A" wll purchase the
vehicle and then | ease the vehicle to the custoner. Attached is a
proposed Motor Vehicle Lease Agreenent ("Agreenent”) that woul d be
used by Bank "A" in this business. Under the provisions of
Paragraph 2(C)(2) there is a reference to "sal es/use tax". In
fact, this anmount is actually rental tax and not sal es or use tax.
The reason for this is because Bank "A" anticipates that new
banking regulations wll becone effective later this vyear
concerni ng consuner | ease transactions, and will revise this form
to reflect those regul ations. In the revised form the word
"rental" wll be substituted for the words "sales/use" in line
2(0(2).

Paragraph 9 of the Agreenent provides in pertinent part as
fol |l ows:
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You ("Lessee") wll pay all fees, charges and taxes
related to this Lease and the Vehicle except Lessor's
i ncone taxes, whether they are assessed agai nst you, the
Lessor or both, even if they are assessed after this



Lease ends.

Bank "A" proposes to treat the rental tax in one of two ways,
designated in its request as Option A or Option B. Under either
option Bank "A" wll <calculate the rental tax based upon the
aggregate of the state rental tax and any applicable city and
county rental tax. |If Bank "A" uses Option A it wll calculate
for line 2(C)(2) gross receipts for rental tax purposes as being in
the base nonthly paynent set forth on line 2(C(1). The actua
rental tax paid would be calculated on the sumof line 2(C (1) and
(2) and any difference between the tax so cal culated and the tax
listed on line 2(C)(2) will be paid by Bank "A" wthout direct
rei mbursenent by the custoner.

Under Option B Bank "A" will "gross up" the rental tax to an
anount greater than the rental tax calculated on the base nonthly
paynment to such an extent that the rental tax cal cul ated on the sum
of the base nonthly paynent and the anmount set forth as rental tax

on line 2(C(2) wll equal the rental tax set forth on line
2(0(2).
To illustrate, assune that the base nonthly paynent is $100. 00

and the conbined state, city and county rental tax is 4% Under
Option Athe base nonthly paynent woul d be $100. 00 whil e the rental
tax set forth on line 2(C)(2) would be $4.00. |In this case the
actual rental tax owed would be based upon $104.00 (line 2(0O (1)
and line 2(C)(2)) or $4.16. The $.16 woul d be absorbed by Bank "A"
or at least not directly reinbursed by the custoner. Under Qption
B the nonthly paynment would still be $100.00 but the anmount set
forth for the rental tax on line 2(C)(2) would be $100.00 divided
by 96% m nus $100.00. The result of this calculation is $4. 1667.
Thus, the sum of the base nonthly paynent and the rental tax is
$104. 1667. This anount when multiplied by 4%results in $4. 1667,
so that Bank "A" woul d have been exactly rei nbursed by its custoner
for the anmount of rental tax due on both the base anobunt and the
rental tax.

In addition to the nonthly paynent, Bank "A" will collect a
security deposit up front. The security deposit is referred to on
line 2B(ii). Paragraph 18 of the Agreenent specifically governs
security deposits and provides as foll ows:

Your ("Lessee") security deposit may be used by Lessor to
pay all anmounts that you fail to pay under this Lease.
Upon term nation of this Lease, Lessor will refund to you
any portion of the security deposit not applied to
anpunts you owe. Security deposits cannot be used as a
Mont hly Paynent . You will not earn interest on your
security deposit. Any interest of nonetary benefit to
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Lessor which may accrue as a result of Lessor's retention
of the security deposit wll neither be paid to you nor
applied to reduce your obligations under this Lease.

Bank "A" intends to collect fromthe custoner rental tax under
line 2(B)(5)! on the security deposit under either Option A or
Option B. The rental tax when collected as to the state's portion
W ll be paid to the state and in the case of the city and/ or county
portion (if applicable) will be paid to the city and/or county in
whi ch the vehicle is garaged, not the | ocation in which the vehicle
i's purchased. Upon term nation of the Lease, Bank "A" wll claim
a credit on rental tax returns for both the state and the city or
county involved, based upon the amount of the refund of the
security deposit nmultiplied by the rental tax rate. In the case of
the city and/or county tax, Bank "A" may claimthe credit prior to
termnation of the lease if Bank "A" is not ot herw se paying rental
tax to such jurisdiction in a nonthly anmount sufficient to absorb
the refund. The intent of the procedure is to not get in the
position of having to ask the city and/or county to actually wite
a refund check

The issues are as foll ows:

(1) Whether, if Bank "A" pays rental tax on nonthly paynments
under Option A that will be in accordance with the |laws of the
State of Al abama?

(2) Whether, if Bank "A" pays rental tax on nonthly paynents
in accordance with Option B, that will be in accordance wth the
| aws of the State of Al abama?

(3) Whether, if Bank "A" pays rental tax on security deposits
under either Option A or OQption B, that will be in accordance with
the rental tax | aws of Al abama?

(4) Wether, if Bank "A" clains a rental tax refund upon
refunding the security deposits, such amount w il be acceptable
under the laws of the State of Al abama?

LAW AND ANALYSI S

Ala. Code 840-12-220(5) (1993 Replacenent Vol une) defines
"l easing or rental" as follows:

A transacti on whereunder the person who owns or controls

IWhen the formis revised "Rental Tax" will be substituted
for "Sales Tax" at line 2(B)(5).
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t he possession of tangible personal property permts
anot her person to have the possession or use thereof for
a consideration and for the duration of a definite or
indefinite period of time without transfer of the title
to such property.

In addition, Ala. Code 840-12-222 (1993 Repl acenent Vol une)
provides for a leasing tax levy at the rate of 1Y% of the gross
proceeds derived by the Lessor from the leasing or rental of
aut onoti ve vehi cl es.

| ssues 1 and 2:

Both Option A and Option B are clearly rental tax transactions
as Bank "A" will be the owner of the autonobiles and will allowits
custoners to have possession or use of the autonobiles for a
consideration and for a period of time without transfer of titleto
such autonobiles. In addition, the rental tax calculations
presented in both Option A and Option B provide for the collection
and remttance of rental tax by Bank "A" as Lessor in accordance
wth the |laws of the State of Al abama, with the main difference in
the calculations consisting of the actual anmount of direct
rei nbursenent of the rental tax to Bank "A" by its custoners.

| ssues 3 and 4:

On Bank "A"'s collection of a security deposit "up front" to be
"used by Lessor to pay all anounts that [Lessee] fails to pay under
this l|ease", the collection of rental tax would also be in
accordance with the rental tax law, as the security deposit can be
used as a rental paynent that Bank "A"'s custoner fails to make. If
Bank "A"'s custoner pays all amounts due under the |ease and the
security deposit is returned to Bank "A"'s custoner at the end of
the | ease, then Bank "A" will be allowed to claim a credit or
refund on rental tax returns based upon the anount of the refund of
the security deposit nultiplied by the rental tax rate.

HOLDI NG

Based on the particular facts of this case and the specific
Mot or Vehicle Lease Agreenent provided by Bank "A", rental tax
woul d be due and payabl e by Bank "A" on nonthly | ease paynents in
accordance with both Option A and Option B as outlined in Bank
"A"'s request. In addition, Bank "A"'s paynent of rental tax on
security deposits under either Option A or Option B will be in
accordance with the rental tax | aws of Al abama, as would Bank "A"'s
claimng of a rental tax refund or credit on security deposits
refunded to Bank "A"'s custoners and not used as a rental tax



paynent .
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